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Before the 
Federal Communications Commission 

Washington, DC 
 
In the Matter of  ) 
  ) 
Request for Review of the Decisions of the   ) 
Universal Service Administrator by   ) 
  ) 
CBE Technologies, LLC  ) File Nos. SLD- 582501 
East Providence, Rhode Island  ) and 456578 
  ) 
Schools and Libraries Universal Service  )  CC Docket No. 02-6 
Support Mechanism 
 

REQUEST FOR REVIEW 

CBE Technologies, LLC (“CBE”), by its representative, hereby requests that the 
Commission review and reverse the Administrator’s Decisions on Appeal  in the above-captioned 
matter1 and order the Administrator (“USAC”) to terminate its collections efforts in connection with 
FRN Nos. 1616378 and 1323754.  CBE requests alternatively that the Commission waive 
enforcement of its rules, if a waiver will enable the Commission to reach the same result. 

 
I. SUMMARY 

None of the facts are in dispute, and there is one simple issue that could have and, we 
submit, should have put an end to this matter a long time ago.  That issue is whether USAC may 

demand repayment from a vendor for a portion of the basic maintenance fee that it received under 

an “unbundled warranty” contract, if it turns out that there was covered equipment that never 

required service during the funding year.  The answer, we submit, must be “no.”  Any other answer 
gives USAC authority to rewrite contracts between applicants and vendors, and neither USAC nor 
the Commission possesses the legal authority to do that.  Because the parties had agreed to an 
[unbundled] warranty-type of arrangement and not a break-fix one, CBE was entitled to a flat fee 
for maintenance -- whether nothing ever broke down or every single piece of covered equipment 
broke down every single day.  By requiring equipment to break and a vendor to fix it as a 

                                                 
1 Exhibit 1, Administrator’s Decision on Appeal (Funding Year 2007-2008) dated May 27, 2011 and 
Administrator’s Decision on Appeal (Funding Year 2005-2006) also dated May 27, 2011.   
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prerequisite to getting paid, which is exactly what USAC is doing here, USAC is trying to turn the 
parties’ warranty agreement into a break-fix one, and that is something that USAC may not do.   

 
II. FACTS AND ARGUMENTS 

For a detailed discussion of all of the facts and the reasons why USAC’s decision should 
be reversed, we direct the Commission’s attention to CBE’s Letter of Appeal, including exhibits, 
which are attached hereto as Exhibits 2 and 3, respectively. Below we will focus on what we 
believe is the dispositive and thus the most important issue. 2  

 
This matter involves an “unbundled warranty,” a very common insurance-type contract that 

requires the school or library customer to pay an up-front, fixed fee for as much or as little 
maintenance as the covered equipment might require during the contract period.  The parties share 
the risk by agreeing on a flat fee to be paid in advance. Thus the fee remains exactly the same 
whether a large amount of equipment breaks down completely and must be replaced or operates 
flawlessly throughout the year.  Up until FY 2011, these types of maintenance contracts had 
always been eligible for E-rate support and routinely funded.3  The funding years in issue here are 
FY 2005 and FY 2007.  
 

The most important facts are these.  USAC is demanding that CBE repay part of the fees 
that it received from USAC for basic maintenance provided to Lynn Public Schools pursuant to an 
unbundled, warranty-type, fixed-fee contract.  It is making this demand because CBE, in an audit 
many years after the fact, could not produce documentation to show that some of the covered 
equipment required and received maintenance during the applicable funding years.   USAC is 
making this demand even though it is common knowledge that this kind of warranty maintenance 
contract has been eligible every funding year from 1998 through 2010.  USAC knows or certainly 
should know that under the terms of this and every other contract like it, the right of the vendor to 
                                                 
2 See, also, Exhibit 4 and 5, USAC’s 5/10/11 document request and CBE’s representative’s response to it. 

3 See, generally, Exhibit 2 (Letter of Appeal) at section II, A; See Schools and Libraries Newsbrief - 
Unbundled Warranties Update (January 29, 2010) http://usac.org/sl/tools/news-
briefs/preview.aspx?id=279; Schools and Libraries Universal Service Support Mechanism and A National 
Broadband Plan for Our Future, Sixth Report and Order, CC Docket 02-6, at paras. 106-107 (2010); and 
Schools and Libraries Universal Service Support Mechanism and A National Broadband Plan for Our 
Future, Order, CC Docket 02-6, at paras. 2 and 4 (2010) (“Clarification Order”). 
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receive payment does not depend on any piece or pieces of equipment ever breaking down.   That 
is why the Commission refers to those kinds of contracts as “unbundled warranties.”  That fact is 
also what led, in part, to the Commission’s deciding late last year to stop funding equipment repairs 
under those kinds of contracts going forward.4   

 
USAC’s handling of FRN 13237545 illustrates just how indefensible USAC’s position is in 

this case. The following is from USAC’s Decision on Appeal for this funding request: 
 

 
 
As the foregoing shows, USAC acknowledged specifically that the parties had a “fixed-

price contract with unlimited maintenance for the equipment,” which covered, among many other 
pieces of equipment, a particular switch that had attracted USAC’s interest.  That fact alone should 
have been determinative, but at the end of the day, it meant absolutely nothing.  As USAC put it,  
“The fact remains, no documentation has been submitted to indicate basic maintenance for eligible 
equipment Cisco Catalyst 2950 Switch was performed.” (Emphasis added).  Therefore, USAC went 
on to conclude, because there was no proof that this particular switch had ever needed repair and 
                                                 
4 Clarification Order at para. 2 (“In the Sixth Report and Order, the Commission sought to reduce 
the inefficient use of E-rate funds by clarifying that certain services are ineligible for funding 
beginning in funding year 2011”) and para. 4 (“In order to avoid the potential waste of E-rate 
resources, however, the Commission concluded that reimbursements for BMIC will be paid only 
for actual work performed or for hours of labor actually used. The Commission required 
applicants and service providers to submit invoices to the Universal Service Administrative 
Company (USAC) for physical work actually performed, as opposed to invoicing in advance for 
estimated work that in some circumstances may never be performed.  (Emphasis added.) 
5 FRN 1616378 involves the same issue but more equipment. 
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that CBE had fixed it, CBE should not have been paid the full fixed fee for basic maintenance that 
the parties had agreed upon.  USAC never explained why it had decided to completely ignore the 
fact that parties had a “fixed price” contract or why, in its opinion, that critical fact was irrelevant.  
USAC did not explain it, we submit, because it could not explain it. 

   
If USAC’s decision is allowed to stand, it will substantially change a well-established 

program rule, and worse, change it retroactively.  The new rule for pre-FY 2011 warranty-type 
maintenance contracts will be that a vendor must be able to prove that it physically maintained 
during the funding year every piece of equipment that the parties’ fixed-price contract covered or 
else the vendor will not be entitled to the full fixed fee that the parties had bargained over and 
ultimately agreed upon.  Among other things, this would completely undermine the actuarial 
foundations upon which those kinds of contracts were based.  It will also be a nightmare to 
administer.  Having just declared last fall that unbundled warranty-type contracts would no longer 
be eligible for equipment repair (as opposed to technical support) beginning in FY2011, the 
Commission is well aware that there is a world of difference between the two types of maintenance 
contracts.  USAC has no authority to change one into the other and to demand repayment of E-rate 
funds as a result.  Therefore, USAC’s Decisions on Appeal should be reversed.   

 
III. IF NECESSARY, WAIVER OF THE RULES IS WARRANTED 

If the Commission decides that program rules require CBE to return a portion of the fixed 
fee that it received for promising to maintain and, as necessary, maintaining its customer’s eligible 
equipment in FY 2005 and 2006, then CBE respectfully requests that the Commission waive them.6 
There is no evidence and no allegation that CBE did not perform its contractual obligation to repair 
broken equipment.  There is no evidence or allegation of any waste, fraud or abuse.  And the 
parties reasonably and in good faith believed that the contract they had entered into was fully 
eligible for E-rate support -- regardless of how much maintenance work actually became 
necessary.    Moreover, if no waiver is granted, USAC and program auditors will have to go back at 
least to FY 2005 and “rewrite” every other applicant’s fixed-fee basic maintenance contract and 

                                                 
6 The Commission may waive a rule where the particular facts make strict compliance 
inconsistent with the public interest. Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 
(D.C. Cir. 1990). 
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demand repayment from vendors for a portion of the fixed fees that those vendors received for 
covered equipment that never received service.  It is evident, therefore, that waiving the rules in 
these circumstances is in the public interest and would enable the Commission to reach a fair and 
equitable result.  
  

 
Respectfully submitted on behalf of CBE Technologies, LLC 
/s/ Cathy Cruzan 
__________________________ 
Cathy Cruzan 
President 
Funds For Learning, LLC 
2575 Kelley Pointe Parkway – Suite 200    
Edmond, OK 73013  
 

405-341-4140 
ccruzan@fundsforlearning.com 
 
Orin Heend 
Counsel 
Funds For Learning, LLC 
 

oheend@fundsforlearning.com 
 
 
June 9, 2011 
 
 
cc:  Jenifer Brickhill 
 Sales Administration & E-rate Manager 
 CBE Technologies, LLC 
 401-330-2804 
 Jennifer.Brickhill@cbetech.com 
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April 19, 2011 
via e-mail:  appeals@sl.universalservice.org 
 
Letter of Appeal 
Schools and Libraries Division - Correspondence Unit 
  

 
LETTER OF APPEAL 

of 
USAC NOTIFICATION OF IMPROPERLY DISBURSED FUNDS RECOVERY LETTERS 

Dated February 25, 2011 and March 2, 2011 
  

 
 Appellant/Service Provider: CBE Technologies, LLC 
  215 North Brow Street 
  East Providence, RI  02914 
 
 SPIN: 143011377  
 
 Decision: Notification of Improperly Disbursed Funds Recovery Letter 
 Decision Date: February 25, 2011 
 Funding Year: 2005  
 Form 471 Application Nos.: 456578  
 FRN Number: 1323754  
  
 Decision: Notification of Improperly Disbursed Funds Recovery Letter 
 Decision Date: March 2, 2011 
 Funding Year: 2007 
 Form 471 Application Nos.: 582501 
 FRN Number: 1616378 
 
 Applicant/School District: Lynn Public Schools 
 Entity Number: 120415 
 FCC Registration  #:  0013033295 
    
  
 Appeal Contact: CBE has authorized Funds For Learning, LLC to file this 

appeal on its behalf and to discuss any matter related to it. 
(See Exhibit 13: LOA). Therefore, if USAC has questions or 
requires additional information, please contact: 

 

o Cathy Cruzan 
  ccruzan@fundsforlearning.com   
  405- 471-0965    

  Funds For Learning, LLC 
  501 South Coltrane Road  (Suite 100) 
  Edmond, OK  73034 

  
 Service Provider Contact: Jennifer Brickhill 
  Sales Administration & Erate Manager 
  jbrickhill@cbetech.com 
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CBE Technologies, Inc. (“CBE”) hereby appeals the Notices of Improperly 

Disbursed Funds (“Notices”) of the Schools and Libraries Division of the Universal 

Services Administrative Company (“USAC”) referenced above.  In those Notices, USAC 

concluded that USAC had disbursed E-rate funding improperly to CBE in connection 

with FRN 1323754 and 1616378. 1 

FRN 1323754 

KPMG’s 2009 Audit Finding:  “During our site visits at LVTI MW, relative to FRN# 
1323754, we noted that a Cisco Catalyst 2950 switch was uninstalled and not in use.”2 
 
USAC’s 2011 COMAD Finding:  FRN 1323754 – Cisco Catalyst 2950 (Basic Maintenance) 
“Switch was not installed at the time of the audit.” 3   
 

 

 

                                                
1 Attached to this appeal as Exhibit 1 are complete copies of both USAC Notices. 

2 Exhibit 2, KPMG EF-304.4 finding and School District’s response. 

3 Exhibit 3, January 14, 2011 USAC request to CBE for FRN 1323754 cost allocation. 
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I. FACTS 
 

In April of 2009, while auditing one of the School District’s FY 2005 funding 

requests, KPMG came across an old, unboxed switch stored in a network closet at the 

School District’s network hub site. The switch had been covered by the School District’s 

FY 2005 basic maintenance contract.  KPMG leaped immediately to the conclusion that 

because the switch was stored in that closet uninstalled in 2009, the School District must 

have been violating program rules. USAC went even further, concluding that the switch 

must have been uninstalled throughout the 2005 funding year, and, if that was the case, 

CBE should not have included it in its invoice to USAC for basic maintenance.  That, 

however, was not the case, and the School District explained why not. 

The School District made it clear, first to KPMG and to USAC later on, that the 

Cisco 2950 switch that KPMG found stored in that network closet was not the smoking 

gun that KPMG and USAC felt compelled for some reason to believe it was.  It was 

simply an old switch. The School District had taken it out of service in 2008 and replaced 

it with a Cisco 3560 because it needed the more advanced switch for its IP Telephony 

project.4 That kind of upgrade was not unusual.  It made perfect sense; there was no 

reason to question it; and indeed no one from KPMG or USAC ever did question it. The 

only reason the old Cisco 2950 was still in that closet, the School District explained, first 

to KPMG and to USAC later on, was because it was listed in inventory at that site and in 

that closet, and the School District had not yet found another site at which to install it.  

In its written response to KPMG5, the School District explained: 

E-304.4 The Catalyst 2950 at LVTI MW was not purchased from FRN 1323754, 
it was an existing piece of equipment that was in service at the time of the FRN 
1323754 Basic Maintenance contract but has since been replaced by new 
equipment, but was kept in the MDF to keep our inventory of E-Rate equipment 
in place.  The 2950 is a non-Power-Over-Ethernet switch that was replaced in 
August 2008 by a Catalyst 3560 POE Cisco switch (CBE Invoice 
S_INV5001568).  I described this to the KPMG auditor during the site visits.  The 

                                                
4 See Exhibit 4, invoices including purchase and installation of the new Cisco switch at this location, which 
the School District shared with KPMG. 

5 See Exhibit 2, last paragraph.  
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Basic Maintenance FRN 1323754 in question was for funding year 2005.  Your 
site visit was in April 2009. 

 
In its September 29, 2011 Information Request to the School District, USAC 

assumed that the School District had never installed the Cisco 2950.  We do not know 

why, but USAC either ignored or missed completely the School District’s explanation 

that the switch had been in service throughout all of FY 2005.  The Cisco 2950, USAC 

observed in that Information Request, “was not installed at the time of the audit”6 That 

was true, but that did not mean that the switch had never been installed. Indeed, as the 

School District had explained before, it had used the Cisco 2950 at that location 

throughout the 2005 funding year and up until 2008, when it replaced it as part of its IP 

Telephony project.  

Despite the reasonableness of the School District’s explanation, the support for it, 

and the absence of any evidence to the contrary, USAC remained stuck on the notion that 

the switch had never been installed.  It was almost as if no one at USAC had ever even 

read the School District’s explanation.  For example, after noting that the switch was 

found uninstalled at the time of the audit, instead of asking the School District “why,” 

USAC instructed the School District to “please explain the reason for the delay in using 

the equipment, just assuming that the School District had made the decision to store it 

there in that closet, unboxed and never used, for years.  So the School District explained 

once again that there had been no delay, that the switch had already been installed, used 

and, in 2008, replaced.7 

After the School District explained to USAC that it was mistaken, that there had 

been no delay, USAC never followed up, either with the School District or CBE. When 

USAC finally did contact CBE, it was only looking for one thing -- a cost allocation for 

the FY 2005 maintenance associated with the Cisco 2950 switch.8  Curiously, even 

though CBE had sold the switch to the School District and charged for maintaining it, and 

even though USAC was about to allege that the switch had never been installed, USAC 

                                                
6 See Exhibit 5, USAC’s COMAD-related Information Request at p.1 (FRN 1323754 under Finding 4). 

7 See Exhibit 6, School District’s response to USAC’s COMAD-related FRN 1323754 information request. 

8 See Exhibit 7, CBE’s response to USAC’s January 14, 2011 cost allocation request. 
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had no interest in CBE’s side of the story.      

Indeed, after CBE received the cost allocation request, it had to contact the School 

District just to find out what the issue actually was.  As soon as it did, CBE attempted to 

establish a dialogue with USAC’s representative about it, but to absolutely no avail.9  

Like the School District, CBE tried to explain that the switch had been installed during 

FY 2005, but USAC’s representative had no interest in anything CBE had to say. “The 

review has gone through based on your response you provided,” USAC’s representative 

explained, cutting off any further discussion.  That statement, however, was extremely 

disingenuous. Yes, the review had gone forward with CBE’s response to USAC’s cost 

allocation question, but not with any “response” to the substantive, Cisco 2950 

installation issue -- because USAC had never asked for one.   Two weeks later on 

February 25, 2011, USAC demanded that CBE repay USAC for the cost-allocated value 

of FY 2005 maintenance services on that Cisco 2950, and only because KPMG had found 

that switch uninstalled in 2009, when it audited the School District. 

II. DISCUSSION 
 
USAC’s decision to recover funds under this FY 2005 FRN is based on the faulty 

premise that an old switch, which KPMG found stored in a network closet at the time of 

the audit, had never been installed.  This faulty premise led USAC to conclude that CBE 

invoiced the School District and USAC for maintenance on a switch that had never been 

installed. Nothing could be farther from the truth. 

USAC’s decision is based on a KPMG finding that the auditing firm never should 

have made in the first place, as KPMG actually had to ignore the facts to make it.    The 

School District explained to KPMG and USAC that the Cisco 2950 was an old switch 

that had been operational throughout FY 2005, that the installation of an IP telephony 

network in 2008 necessitated its replacement by a newer, more advanced Cisco switch, 

and that the old switch was being stored in that particular network closet until the School 

District could find another use for it because that was where the School District’s 

inventory of networking equipment showed it being located.  Rather than complimenting 

                                                
9 See Exhibit 8, email correspondence between CBE and USAC.  
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the School District on its inventory practices, KPMG and USAC went in a completely 

different and unexpected direction. 

Without explanation and for reasons we still do not understand, USAC decided 

that since the switch was in storage in 2009, ergo, it must have been that way throughout 

FY 2005.  If the switch had remained uninstalled throughout FY 2005, USAC concluded 

although much more cryptically, then CBE could not possibly have maintained it during 

that time period, and, therefore, USAC should not have paid CBE any E-rate funds for 

maintaining it.  But what actually happened, as we have discussed at length already and 

which the School District explained repeatedly, is that the switch that KPMG found was 

not new – it was used.  It had already been installed, used for years, and replaced.  Hence, 

contrary to KPMG’s and USAC’s findings, there was no delay in installing it.  

Accordingly, we respectfully request that USAC reverse its decision and 

terminate the repayment process in FRN 1323754.  In addition, for the record, it should 

be noted that neither KPMG nor USAC ever asked CBE about the installation issue, even 

though it was CBE’s conduct in connection with that switch that USAC alleged violated 

program rules.  Deciding that a service provider is liable for the return of federal funds 

without ever giving that service provider an opportunity to respond to the charges against 

it unquestionably violates the most fundamental principles of procedural due process.   
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FRN 1616378 

 

 
I. FACTS 
 

FRN 1616378 is a FY 2007 funding commitment for basic maintenance service 

on one Cisco 3750 switch, two Cisco 3560 switches, one Cisco 2851 router, one HP 

ProLiant DL320 – Firewall/VPN/DHCP server, and all data cabling located at 

Welcoming Middle School.10  USAC instructed CBE in a COMAD-related Information 

Request to “provide documentation showing that the maintenance services were delivered 

to the Welcoming Middle School (school code 01630330) during FY 2007 (e.g. 

maintenance records, trouble tickets).”11  

In its response, CBE explained to USAC that the company had a fixed-price 
                                                
10 See Exhibit 9, page from the School District’s FY 2007 Item 21 Attachment for FRN 1616378. 

11 See Exhibit 10, January 27, 2011 Information Request from USAC to CBE. 
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agreement to provide basic maintenance services to Welcoming Middle School and to 

every other school in the School District, so it did not keep those kinds of records.12 It 

could show, CBE explained, times when CBE personnel were deployed to the School 

District to provide service, but it could not do so on a site-by-site basis.  CBE tried to 

explain that the parties’ contract, by itself, was sufficient to document the provision of 

service to the middle school, as it required CBE to provide whatever basic maintenance 

the covered equipment might need throughout the entire term of the contract -- whether 

that meant fixing something every day or never having to fix anything at all.  Under that 

kind of basic maintenance contract, even if nothing broke, the company would still be 

legally entitled to the entire upfront fee. 

It is important to point out, though, that even if no equipment at the middle school 

needed repair that year, CBE still had to provide and did provide both periodic preventive 

maintenance and basic technical support for that equipment, either directly or indirectly 

via Cisco SmartNet maintenance service.  As CBE also explained, because the parties’ 

contract included SmartNet service, Cisco would have had to have provided software 

upgrades, patches, hotfixes, technical support and replacement parts, as necessary, for all 

of the covered Cisco equipment located at Welcoming Middle School that year.  

USAC’s representative flatly rejected CBE’s response.  She said simply, “I need 

to see proof as outlined in the letter trouble tickets, service logs etc. [sic]”13 If CBE could 

have provided that kind of documentation, it would have when USAC asked for it the 

first time. That is why CBE, in its response, had been careful to explain that the parties 

had a fixed-price maintenance contract – i.e., an agreement to pay a fixed amount, in 

advance, for repair work that might or might not be needed during the funding year.  In 

FY 2007, that kind of basic maintenance contract was extremely common and fully 

eligible, which should have made the entire matter moot.  It was obvious though that the 

matter was not going to end quickly unless and until CBE could show USAC trouble 

tickets or service logs for Welcoming Middle School. 

Shortly thereafter, USAC notified CBE that it had decided to seek recovery of the 
                                                
12 See Exhibit 11, CBE’s response, inserted at the bottom of page 1 of USAC’s February 7, 2011 request.  

13 See Exhibit 12, e-mail dated February 11, 2011 from Karen Hulmes to Jennifer Brickhill.  
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$17,712 that USAC had paid to CBE for maintaining equipment at Welcoming Middle 

School during the 2007 funding year.  According to USAC, “Proper documentation (such 

as copies of maintenance logs and trouble tickets) to indicate eligible maintenance was 

performed on eligible equipment at the Welcoming Middle School was not provided by 

the service provider.”14  Without that evidence, USAC concluded, CBE could not prove 

that it had provided any eligible maintenance service at Welcoming Middle School 

during FY 2007, and, for that reason, recovery was warranted. USAC’s decision failed to 

address the “elephant in the room,” however, which was that CBE did not have to prove 

that it provided service there that year, as it was entitled to those funds, whether the 

equipment at Welcoming Middle School needed repair…or not.  

II. DISCUSSION 
 

A. In FY 2007, contracts like the one in issue here that required an upfront, 
fixed-price payment for basic maintenance were eligible for E-rate 
support, even if no basic maintenance services were ever performed.  
Such contracts did not become ineligible until FY 2011. 

The Commission did not even begin to limit funding for fixed price, retainer-type 

maintenance contracts, like CBE’s contract with the School District, until FY 2010, when 

it ruled that so-called “unbundled warranties” would not be eligible for E-rate support.15  

But what prompted that decision, unlike the one that was to follow for FY 2011, was not 

the Commission’s concern over fixed price, retainer-type contracts per se, but rather, the 

possibility that the coverage that those kinds of contracts and “unbundled warranties” 

provided might overlap.  Many E-rate stakeholders were concerned, and rightly so, that 

Cisco SmartNet contracts and other fixed-fee contracts like them would no longer be 

eligible as a result of the Commission’s decision, but that, USAC assured everyone in one 

of its Newsbriefs, was not the case:16 

On December 2, 2009, the FCC released a Report and Order which made findings 
about the particular changes to the Eligible Services List (ESL) recommended by 

                                                
14 See Exhibit 1 and the copy of the Disbursement Recovery Report included in this section. 

15 See Report and Order and Further Notice of Proposed Rulemaking -- The 2010 ESL Public Notice and 
ESL NPRM at para. 28 (2009). 

16 See Schools and Libraries Newsbrief - Unbundled Warranties Update (January 29, 2010) 
http://usac.org/sl/tools/news-briefs/preview.aspx?id=279 
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USAC (FCC 09-105). Among other things, the FCC decided that unbundled 
warranties should not be added to the ESL. We know that this finding has caused 
concern for those applicants that have received E-rate discounts on Cisco's 
SMARTnet technical support service and other similar contracts (for the purposes 
of this news brief, we will call these types of agreements "SMARTnet-type 
contracts") in the past and those applicants that have planned to seek discounts for 
these contracts for Funding Year 2010.  After consulting with the Federal 
Communication Commission's Wireline Competition Bureau (FCC), we are able 
to provide additional guidance on this matter. 

*   *   * 
Like other types of service contracts, SMARTnet-type contracts can qualify for E-
rate funding under the basic maintenance definition, even after the most recent 
Commission order. However, if an applicant seeks discounts for a SMARTnet-
type contract along with other technical support contracts, as potentially 
SMARTnet-type contract might not cover all of an applicant's basic maintenance 
requirements, there should be no overlap between the contracts…  [Emphasis 
added]. 

It was not until the following year, after the Commission had the opportunity to 

consider the matter further in its Sixth Report and Order, that the Commission decided 

finally to put an end to funding fixed-price, retainer-type repair contracts because of the 

potential for waste that the Commission found inherent in them:17   

We find that an unbundled warranty is an ineligible BMIC service because it is 
purchased as a type of retainer and not as an actual maintenance service. That is, 
BMIC contracts that require an upfront payment and that payment is required 
regardless of whether any service is actually performed are not eligible. In light of 
the limited funds available for the program, we decline to include support for 
service that may not need to be performed.  [Emphasis added]. 

That decision triggered a firestorm of questions and concerns.  To address them, 

the Commission decided to issue a clarifying Order.  At the very beginning of it, the 

Commission made two things perfectly clear: (1) its decision to no longer support fixed-

fee, retainer-type maintenance contracts was designed to reduce the inefficient use of E-

rate funds; and (2) those kinds of maintenance contracts would be “ineligible for funding 

beginning in funding year 2011.”18   Going forward, the Commission explained, E-rate 

                                                
17 See Schools and Libraries Universal Service Support Mechanism and A National Broadband Plan for 
Our Future, Sixth Report and Order, CC Docket 02-6, at paras. 106-107 (2010)   

18 See Schools and Libraries Universal Service Support Mechanism, Order, CC Docket 02-6, at para. 2 
(2010) (“Clarification Order”). 
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funds could not be used to fund, in advance, contracts for maintenance work that may or 

may not be needed; E-rate discounts would be available only for “actual work performed 

or for hours of labor actually used.”19 

In issue here is a FY 2007 funding commitment.  As the foregoing discussion 

shows, it is incontrovertible that in FY 2007 contracts for basic maintenance that required 

a fixed, upfront payment, like the parties’ contract here, were eligible for E-rate support -

- even if no services were ever performed.  Such contracts did not even start to become 

ineligible until FY 2010.  

Therefore, CBE’s inability to show UAC tickets or logs to document that it 

provided basic maintenance service during FY 2007 at Welcoming Middle School or that 

Cisco provided SmartNet service there is irrelevant.  Even if that middle school’s covered 

equipment needed no service all year long, which was not actually the case and highly 

unlikely in any event, the contract still would have been eligible that year for E-rate 

support.   Therefore, when USAC’s concluded that it should not have paid CBE’s FY 

2007 invoice for the basic maintenance services that the company said it had provided to 

Welcoming Middle School, because CBE could not document that it provided those 

services, it was clearly mistaken.  Accordingly, we respectfully request that USAC 

reverse its decision and terminate the repayment process in FRN 1616378. 

B. Even assuming, for argument’s sake, that the repair part of the parties’ 
contract was ineligible, the entire technical and software support side of it 
still would have been eligible. 

In its Clarification Order, the Commission clarified that “standard fixed-priced 

offerings that provide only software downloads, security patches, bug fixes, and access to 

online and/or telephone-based technical assistance and tools are not unbundled warranties 

if they are required to support the functionality of the internal connection”20 For those 

kinds of services, the Commission explained, the Sixth Report and Order did not change 

anything.  In other words, it would instruct USAC to continue paying one-time charges at 

any time of the year for those kinds of maintenance services and not to require any 

                                                
19 Id. at para. 4.  

20 Id. at n.13. 
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documentation to show that the service provider had provided those kinds of services.21 

Therefore, at a minimum, USAC properly paid CBE for the part of its invoice that was 

for technical and software support services. 

C. The recovery of funds is also unwarranted because CBE had legitimate, 
business-related reasons for not being able to produce site-specific 
maintenance records for Welcoming Middle School. 

When USAC asked CBE to document the site-specific maintenance services that 

it had provided at Welcoming Middle School during FY 2007, the company ran into 

difficulty for a wide variety of business-related reasons.  First, the company switched 

ownership and accounting systems during that time period, which made finding any kind 

of historic data from that earlier period extremely difficult in some cases and in others, 

like this one, impossible.  Second, because of the nature of fixed-priced contracts, the 

company had engineers onsite at the School District on a regular basis for both 

preventative maintenance and repair work, so staff did not record every visit or part 

replaced.  No doubt the better business practice would have been to do so, and today, 

CBE requires everyone on its technical staff to do exactly that.  Finally, Cisco SmartNet 

comprised a large part of the parties’ contract and, typically, it would have been the end 

user, the School District, that would have been the party contacting Cisco to initiate a 

maintenance ticket.  Because of that, CBE was not in a position to keep track of SmartNet 

calls.    

Despite the lack of site-specific documentation, there is no evidence or any reason 

even to suspect that CBE did not provide maintenance services at Welcoming Middle 

School during FY2007.  In light of that and since anyone certified to repair network 

electronics surely would tell you, from experience, that one or more pieces of covered 

LAN equipment at that middle school must have required at least some maintenance 

and/or support that year, CBE’s inability to prove it with maintenance tickets or logs 

should not be enough to support the recovery of funds.   

 

                                                
21 Id. at para. 6. 
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III. CONCLUSION 
 

USAC assumed that a switch that auditors found in a network closet in April 2009 

had never been installed, when it actually was an old switch that the School District had 

instructed CBE to replace in 2008 as part of an IP Telephony project.  The old switch was 

installed and working in FY 2005 when CBE invoiced USAC for maintenance on it. 

Therefore, USAC properly paid CBE for that service.  

 

USAC concluded incorrectly that it should not have paid CBE for FY 2007 basic 

maintenance services at one of the School District’s schools because CBE could not 

produce tickets or logs to prove that it actually had done work there.  The parties had a 

fixed-price, retainer-type contract for district-wide basic maintenance, which included 

Cisco SmartNet services.  Under the Commission’s rules in effect for FY 2007, those 

kinds of agreements were eligible for E-rate support, even if the service provider did not 

provide any services under it. That did not change until FY 2011.  Therefore, CBE was 

entitled to the full, upfront fee for FY 2007 basic maintenance that the parties had agreed 

upon, regardless of whether it had been necessary for CBE to provide service at the 

school in question, and thus the documentation that USAC insisted upon seeing was 

irrelevant.   

      Respectfully submitted on behalf of 
CBE Technologies, LLC, 
 

/s/ Cathy Cruzan  
  _________________________________________ 

  Cathy Cruzan 
  President 
  Funds For Learning, LLC 
          501 South Coltrane Road  (Suite 100) 
          Edmond, OK  73034    

  ccruzan@fundsforlearning.com 
  405- 471-0965              

   
  Orin Heend 
  Counsel 

  Funds For Learning, LLC 
  oheend@fundsforlearning.com 

cc:   Jennifer Brickhill       
        Sales Administration& E-rate Manager 
        CBE Technologies, LLC 
        Jennifer.Brickhill@cbetech.com 
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EXHIBIT 2 

 

 

 

 

 

 

 



EF–304.4 
 
 
Condition:  
The Beneficiary did not install products funded by the Schools & Libraries program more than one 
year after receipt. 
Internal Connections FRNs: 
 In Funding Year 2007, the Beneficiary received S&L funding for FRN 1614789 to purchase a 

Cisco 3560G 48 Port switch for Ford Elementary School that was received on February 1, 
2008 which had not been installed as of April 3, 2009. 

 In Funding Year 2007, the Beneficiary received S&L funding for FRN 1614427 to purchase a 
Cisco 3560G 48 Port switch and a APC Smart UPS 1500 for Hood Elementary School that 
was received on February 1, 2008 which had not been installed as of April 3, 2009. 

Internal Connections/Basic Maintenance FRNs: 
 During our site visits at LVTI MW, relative to FRN# 1323754, we noted that a Cisco Catalyst 

2950 switch was uninstalled and not in use. 
 
The uninstalled items were not being utilized for educational purposes. 
 
 
Issue: E-Rate Products and Services – Equipment Not Used 
 
There was a significant delay between the installation of IP-Telephony equipment by the vendor 
and Wireless Network equipment by the same vendor, but after some building wiring had been 
done.  The equipment in question was intended to be installed when the wireless equipment was 
finished, but because of an oversight, it was not.  As soon as we discovered that the equipment 
was not installed, we had the vendor install and configure it, and it is all set up now.  The invoice 
date for the equipment in question is February 28, 2008, and the invoice date for the installation is 
5/27/08.  We have heard that generally 1 year is considered to be a reasonable timeframe for 
equipment to be installed, and we feel that between May 27, 2008 and April 3, 2009 is within that 
period. 
 
This occurred at both the Hood School and the Ford School.  
 
The Catalyst 2950 at LVTI MW was not purchased from FRN 1323754, it was an existing piece 
of equipment that was in service at the time of the FRN 1323754 Basic Maintenance contract but 
has since been replaced by new equipment, but was kept in the MDF to keep our inventory of E-
Rate equipment in place.  The 2950 is a non-Power-Over-Ethernet switch that was replaced in 
August 2008 by a Catalyst 3560 POE Cisco switch (CBE Invoice S_INV5001568).  I described 
this to the KPMG auditor during the site visits.  The Basic Maintenance FRN 1323754 in 
question was for funding year 2005.  Your site visit was in April 2009.   
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Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

 

 
 

January 14, 2011 

CBE technologies – Jennifer Brickhill   

RE- Lynn School District   

471 Application Number:  

FRN: 1323754 

Response Due Date:  January 29, 2011    
 

Time Sensitive – 15-Day Response Expected 
 
As previously discussed, we are currently in the process of reviewing all Funding Year 2005  form 
471 applications for schools and libraries discounts to ensure that they are in compliance with the 
rules of the Universal Service program.   To complete my review I need some additional 
information.  The information needed to complete the review is listed below. 
 
During an audit conducted Form 471 Application # 456578, you provided information that led to 
the COMAD referral. Based on a review of the documentation provided, we have determined that 
USAC may have improperly disbursed funds for FRN : 1323754, because equipment was not 
utilized in accordance with program rules the allocation amount will be recovered from the service 
provider.    

 
FCC rules require that applicants have secured all the necessary resources to make effective use 
of the equipment and that the equipment is utilized for an educational purpose. 
 
In order to continue the review of FRN please provide a cost allocation for maintenance for Cisco 
2950.    
 
Finding 4  
 
FRN 1323754 – Cisco Catalyst 2950 (Basic Maintenance) Switch was not installed at the time of 
the audit.  Please provide monthly pre-discount cost allocation Maintenance.  
 
Cost  allocation will be recovered from the service provider.   
 
Please fax or email the requested information to my attention.  If you have any questions, please 
feel free to contact me.   

 
It is important that we receive all of the information requested within 15 calendar days so we can 
complete our review.  Failure to do so may result in a commitment adjustment and/or recovery of 
previously disbursed funds.  

 
 
 
 

   
 

Schools and Libraries Division 



Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

 
Please advise me if the Contact Person on the application(s) has changed from that on the 
original application.  This change must include the Form 471 application number(s) and be signed 
by the  original application’s Contact Person, the original application’s Authorized Person or a 
school official (with name and title provided). 
 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
Karen Hulmes 
School and Libraries Division  
Program Compliance 
Voice 973 581-5116 
Fax 973 599-6582 
Email address khulmes@sl.universalservice.org  
 
 
 

mailto:khulmes@sl.universalservice.org
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Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

 

 
 

January 14, 2011 

CBE technologies – Jennifer Brickhill   

RE- Lynn School District   

471 Application Number:  

FRN: 1323754 

Response Due Date:  January 29, 2011    
 

Time Sensitive – 15-Day Response Expected 
 
As previously discussed, we are currently in the process of reviewing all Funding Year 2005  form 
471 applications for schools and libraries discounts to ensure that they are in compliance with the 
rules of the Universal Service program.   To complete my review I need some additional 
information.  The information needed to complete the review is listed below. 
 
During an audit conducted Form 471 Application # 456578, you provided information that led to 
the COMAD referral. Based on a review of the documentation provided, we have determined that 
USAC may have improperly disbursed funds for FRN : 1323754, because equipment was not 
utilized in accordance with program rules the allocation amount will be recovered from the service 
provider.    

 
FCC rules require that applicants have secured all the necessary resources to make effective use 
of the equipment and that the equipment is utilized for an educational purpose. 
 
In order to continue the review of FRN please provide a cost allocation for maintenance for Cisco 
2950.    
 
Finding 4  
 
FRN 1323754 – Cisco Catalyst 2950 (Basic Maintenance) Switch was not installed at the time of 
the audit.  Please provide monthly pre-discount cost allocation Maintenance.  
 
Response:  Monthly pre-discount cost allocation for Cisco Catalyst 2950 Switch = $18.98/month 
($227.76) 
 
Cost  allocation will be recovered from the service provider.   
 
Please fax or email the requested information to my attention.  If you have any questions, please 
feel free to contact me.   

 

 
 
 
 

   
 

Schools and Libraries Division 



Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

It is important that we receive all of the information requested within 15 calendar days so we can 
complete our review.  Failure to do so may result in a commitment adjustment and/or recovery of 
previously disbursed funds.  
 
Please advise me if the Contact Person on the application(s) has changed from that on the 
original application.  This change must include the Form 471 application number(s) and be signed 
by the  original application’s Contact Person, the original application’s Authorized Person or a 
school official (with name and title provided). 
 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
Karen Hulmes 
School and Libraries Division  
Program Compliance 
Voice 973 581-5116 
Fax 973 599-6582 
Email address khulmes@sl.universalservice.org  
 
 
 

mailto:khulmes@sl.universalservice.org
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From: Brickhill, Jennifer 
Sent: Thursday, January 27, 2011 10:27 AM
To: 'ProgCompliance2'; 'khulmes@sl.universalservice.org'
Subject: RE: REMINDER LETTER LYNN SCHOOL DISTRICT FRN 1323754 KH 
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From: ProgCompliance2 [mailto:ProgCompliance2@solixinc.com] 
Sent: Thursday, January 27, 2011 9:47 AM
To: Brickhill, Jennifer
Cc: Jennifer Brickhill@1-401-330-2844; bozols@doe.mass.edu
Subject: REMINDER LETTER LYNN SCHOOL DISTRICT FRN 1323754 KH 

 
Jennifer
In accordance with my telephone message please see the attached reminder letter. The information is due by
1-29-11.
 
Karen Hulmes
Program Compliance
 
 
 
---------------------------------------------------------------
Confidentiality Notice: The information in this e-mail and any attachments thereto is intended for the named
recipient(s) only. This e-mail, including any attachments, may contain information that is privileged and
confidential and subject to legal restrictions and penalties regarding its unauthorized disclosure or other use. If
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, or the
taking of any action or inaction in reliance on the contents of this e-mail and any of its attachments is
STRICTLY PROHIBITED. If you have received this e-mail in error, please immediately notify the sender via
return e-mail; delete this e-mail and all attachments from your e-mail system and your computer system and



network; and destroy any paper copies you may have in your possession. Thank you for your cooperation.
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---------------------------------------------------------------
Confidentiality Notice: The information in this e-mail and any attachments thereto is intended for the named recipient(s)
only. This e-mail, including any attachments, may contain information that is privileged and confidential and subject to
legal restrictions and penalties regarding its unauthorized disclosure or other use. If you are not the intended recipient, you
are hereby notified that any disclosure, copying, distribution, or the taking of any action or inaction in reliance on the
contents of this e-mail and any of its attachments is STRICTLY PROHIBITED. If you have received this e-mail in error,
please immediately notify the sender via return e-mail; delete this e-mail and all attachments from your e-mail system and
your computer system and network; and destroy any paper copies you may have in your possession. Thank you for your
cooperation.
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Page 9 

ITEM 21 ATTACHMENT 
 
Form 471 #:  582501 
FRN: 1616378   
BEN:  120415 
Attachment #:  Welcoming B 
 
 

Location Equipment to be Covered  
Price 

Welcoming Middle 

(1) Cisco 3750 Switch 
(2) Cisco 3560 Switches 
(1) 2851 Router 
(1) HP ProLiant DL320 – Firewall/VPN/DHCP 
server 
All Data Cabling 

$19,995 

 
Services will include: 

• Repair and upkeep of eligible hardware 
• Wire and cable maintenance 
• Basic technical support 
• Configuration changes 
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Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

 

 
 

January 27, 2011   

Jennifer Brickhill – CBE Technologies, LLC. 
 
Applicant - Lynn School District   

471 Application Number: 582501 

FRN: 1616378 

Response Due Date:  February 12, 2011     
 

Time Sensitive – 15-Day Response Expected 
 
As previously discussed, we are currently in the process of reviewing all Funding Year 2007 form 
471 applications for schools and libraries discounts to ensure that they are in compliance with the 
rules of the Universal Service program.   To complete my review I need some additional 
information.  The information needed to complete the review is listed below. 
 
During an audit conducted Form 471 Application #582501, you provided information that led to 
the COMAD referral. Based on a review of the documentation provided, we have determined that 
USAC may have improperly disbursed funds for FRN  because equipment was not utilized in 
accordance with program rules. As a result, USAC may seek recovery of $17,712.00 disbursed 
from the service provider.     

 
In order to continue the review of FRN 1616378 please provide the following documentation.  

 
Finding 3 
Please provide the information requested below to show that maintenance was performed at the 
Welcoming Middle School during fy 2007.  
 
Item 1  
Please provide documentation showing that the maintenance services were delivered to the 
Welcoming Middle School (school code 01630330) during FY 2007 (e.g. maintenance records, 
trouble tickets). 
 
Please fax or email the requested information to my attention.  If you have any questions, please 
feel free to contact me.   

 
It is important that we receive all of the information requested within 15 calendar days so we can 
complete our review.  Failure to do so may result in a commitment adjustment and/or recovery of 
previously disbursed funds.  
 

 
 
 
 

   
 

Schools and Libraries Division 



Schools and Libraries Division - Correspondence Unit 
30 Lanidex Plaza West, PO Box 685, Parsippany, NJ 07054-

0685 
Visit us online at: www.usac.org/sl 

 

Please advise me if the Contact Person on the application(s) has changed from that on the 
original application.  This change must include the Form 471 application number(s) and be signed 
by the  original application’s Contact Person, the original application’s Authorized Person or a 
school official (with name and title provided). 
 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
Karen Hulmes 
School and Libraries Division  
Program Compliance 
Voice 973 581-5116 
Fax 973 599-6582 
Email address khulmes@sl.universalservice.org  
 
 
 
CC: Jeff Mann CBE Technologies  
 

mailto:khulmes@sl.universalservice.org
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Schools and Libraries Division 

 

February 7, 2011  

Jennider Brickhill  

CBE Technologies  

RE – Lynn School District  

471 Application Number:  

FRN # 1616378 
 
Response Due Date: February 12, 2011 
 
You were recently sent a written request for additional information needed by the Program Compliance team to 
review a recent FCC audit finding related to your Funding Year 2005, Form 471 # 456578, Funding Request 
Number 1616378.  This is a reminder that the response due date is approaching.  To date, none of the 
requested information has been received.  The information needed to complete the review is listed below. This 
finding may result in a commitment adjustment and/or recovery of previously disbursed funds.   
 
FCC rules require that applicants have secured all the necessary resources to make effective use of the 
equipment and that the equipment is utilized for an educational purpose. 
 
During an audit conducted Form 471 Application #582501, you provided information that led to the COMAD 
referral. Based on a review of the documentation provided, we have determined that USAC may have 
improperly disbursed funds for FRN 1616378 because equipment was not utilized in accordance with program 
rules. As a result, USAC may seek recovery of $17,712.00 disbursed from the applicant.   

 
In order to continue the review of FRN 1616378 please provide the following documentation.  

Finding 3 
Please provide the information requested below to show that maintenance was performed at the Welcoming 
Middle School during fy 2007.  
 
Item 1  
Please provide documentation showing that the maintenance services were delivered to the Welcoming Middle 
School (school code 01630330) during FY 2007 (e.g. maintenance records, trouble tickets). 
 
Please fax or email your confirmation of the above commitment adjustment and/or recovery of improperly 
disbursed funds as well as any related information to my attention.  If you have any questions, please feel free 
to contact me.   
Response:  During  this  time  period,  CBE  provided  basic  maintenance  services  under  FRN  
1616378/Welcoming  Middle  School,  as  detailed  in  our  proposal  to  Lynn  Public  Schools.    The  contract  
price  for  basic  maintenance  services  for  Welcoming  Middle  School,  as  with  all  of  the  other  individual  
schools  entities/FRNs  within  the  Lynn  School  Department,  were  based  on  the  coverage  timeframe  
(7/1/2007-‐6/30/2008)  and  equipment  to  be  covered.      The  price  was  not  based  on  the  number  of  
calls  to  be  provided.    Services  available  to  Lynn  Public  Schools  included  repair  and  upkeep  of  eligible  
hardware,  wire  and  cable  maintenance,  basic  technical  support  and  configuration  changes  as  
needed.    CBE  provided  preventative  maintenance  services  as  well  as  needed  repairs  for  this  as  well  
as  the  other  sites  within  the  Lynn  Public  Schools  as  requested.    While  we  have  record  of  services  
provided  to  Lynn,  this  information  does  not  depict  the  individual  site  name.  
    



In  addition,  CBE  purchased  Cisco  SmartNet  coverage  for  the  following  Cisco  equipment  at  
Welcoming  Middle  School:  
(1)  Cisco  3750  Switch  
(2)  Cisco  3560  Switches  
(1)  2851  Router  
    
The  services  available  to  Lynn  under  Cisco  Smartnet  included  software  upgrades,  patches,  hotfixes,  
access  to  Cisco  technical  assistance,  and  parts  replacement.      
  
We  do  not  agree  that  the  equipment  was  not  utilized  in  accordance  with  the  program  rules.    
 
Response is due is 02/12/11 and may this may result in a commitment adjustment and/or recovery of 
previously disbursed funds. 
 
A copy of this correspondence is being forwarded to your State E-Rate Coordinator for informational purposes 
only. 
 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
Karen Hulmes 
School and Libraries Division  
Program Compliance 
Voice 973 581-5116 
Fax 973 599-6582 
Email address khulmes@sl.universalservice.org  

mailto:khulmes@sl.universalservice.org
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From: Hulmes, Karen [mailto:KHULMES@sl.universalservice.org] 
Sent: Friday, February 11, 2011 5:57 PM
To: Brickhill, Jennifer
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Importance: High
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---------------------------------------------------------------

Confidentiality Notice: The information in this e-mail and any attachments thereto is intended for the named recipient(s) only.
This e-mail, including any attachments, may contain information that is privileged and confidential and subject to legal
restrictions and penalties regarding its unauthorized disclosure or other use. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, distribution, or the taking of any action or inaction in reliance on the contents of
this e-mail and any of its attachments is STRICTLY PROHIBITED. If you have received this e-mail in error, please
immediately notify the sender via return e-mail; delete this e-mail and all attachments from your e-mail system and your
computer system and network; and destroy any paper copies you may have in your possession. Thank you for your
cooperation.
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May 10, 2011  
  
Cathy Cruzan  
LYNN SCHOOL DISTRICT  
Telephone: (781) 5931680 
Application Number 456578 
 
Response Due Date: 5/26/2011  
 
You were recently sent a written request for additional information needed by the Program 
Compliance Team to review your Funding Year 2005 Form 471 application for appeal to 
ensure that it is in compliance with the rules of the Universal Service program.  This is a 
reminder that the response due date is approaching.  To date, none of the requested 
information has been received.  The information needed to complete the review is listed 
below. 
 
Please provide Maintenance records/logs and trouble tickets documenting that the 
maintenance services were provided on the Cisco Catalyst Switch 2950 in the period 
7/1/2005-6/30/2006. 

 
 
It is important that we receive all of the information requested so the Team can complete its 
review.  Please fax or email the requested information to my attention.  If you have any questions, 
do not understand what we are requesting, or feel that you have already responded, please feel 
free to contact me. 
 
If we do not receive the requested information by 5/26/2011, your application(s) will be 
reviewed using the information currently on file.  Failure to respond may result in a 
reduction or denial of funding. 
 
Should you wish to cancel your Form 471 application, or any of your individual funding requests, 
please clearly indicate in your response that it is your intention to cancel an application or funding 
request(s); along with the Form 471 application number(s) and/or funding request number(s), and 
the complete name, title and signature of the authorized individual. 
 

A copy of this correspondence is being forwarded to your State E-Rate Coordinator for 
informational purposes only. 

 
Thank you for your cooperation and continued support of the Universal Service Program. 
 
 
 

  
 

Schools and Libraries Division 



 
Ashish	  Sitapara	  
Associate	  Manager	  
Program	  Compliance	  
Phone:	  973-‐581-‐5310	  
Fax:	  973-‐599-‐6525	  
Email:asitapara@sl.universalservice.org	  
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Thursday,	  June	  9,	  2011	  4:28:38	  PM	  ET

Subject: Re:	  ERate	  App#	  456578
Date: Tuesday,	  May	  24,	  2011	  7:17:53	  PM	  ET

From: Orin	  Heend	  <oheend@fundsforlearning.com>
To: Sitapara,	  Ashish	  <asitapara@sl.universalservice.org>
CC: Cathy	  Cruzan	  <ccruzan@fundsforlearning.com>,	  Brickhill,	  Jennifer

<Jennifer.Brickhill@cbetech.com>
BCC: Lynn	  School	  District	  <Lynn@fundsforlearning.com>,	  Mann,	  Jeff	  <Jeff.Mann@cbetech.com>
Ashish,

This	  is	  in	  further	  response	  (see	  my	  email	  below	  dated	  5/20)	  to	  your	  request	  for	  "maintenance	  records/logs	  and	  
trouble	  tickets	  documenting	  that	  the	  maintenance	  services	  were	  provided	  on	  the	  Cisco	  Catalyst	  Switch	  2950	  in	  
the	  period	  7/1/2005-‐6/30/2006.	  "	  

Perhaps	  it	  would	  be	  better	  if	  we	  discussed	  this	  over	  the	  phone.	  	  I	  fear	  that	  we're	  going	  around	  in	  circles	  and,	  
because	  of	  that,	  the	  dispositive	  issue	  is	  not	  getting	  the	  attention	  it	  deserves	  -‐-‐	  I.e.,	  CBE	  is	  entitled	  to	  E-‐rate	  
funding	  for	  maintenance	  even	  if	  the	  switch	  needed	  no	  maintenance	  —	  thus	  making	  the	  issue	  of	  maintenance	  
documentation	  irrelevant.

I	  appreciate	  your	  effort	  to	  clarify	  the	  request.	  	  Quite	  frankly	  though,	  I	  thought	  I	  understood	  what	  you	  were	  
requesting,	  but	  unfortunately,	  now	  I'm	  not	  so	  sure	  I	  do.	  
-‐-‐	  Do	  you	  want	  evidence	  that	  the	  switch	  was	  operational	  five	  to	  six	  years	  ago,	  during	  FY2005?
-‐-‐	  Or	  do	  you	  want	  evidence	  that	  the	  Cisco	  2950	  switch	  that	  we've	  been	  focusing	  on	  required	  maintenance	  during	  
that	  time	  period?

If	  you	  want	  evidence	  that	  it	  was	  operational,	  we	  can	  provide	  (	  in	  addition	  to	  the	  delivery/install	  evidence	  already	  
provided)	  an	  affidavit	  to	  that	  effect	  —	  should	  we	  provide	  one?

If	  the	  only	  thing	  you're	  looking	  for,	  however,	  is	  a	  log	  entry	  or	  ticket	  to	  show	  that	  this	  particular	  switch	  received	  
maintenance	  during	  FY2005,	  the	  answer	  is,	  CBE	  cannot	  provide	  you	  with	  either.	  	  That	  does	  not	  mean,	  however,	  
that	  CBE	  was	  not	  entitled	  to	  its	  up-‐front,	  fixed	  fee	  for	  promising	  to	  maintain	  this	  piece	  of	  equipment	  throughout	  
that	  funding	  year.	  	  	  	  	  As	  CBE	  has	  explained	  before	  about	  maintenance	  generally	  and	  its	  maintenance	  contract	  with	  
the	  school	  district	  more	  specifically:

Not	  every	  piece	  of	  installed	  equipment	  needs	  maintenance	  every	  year.	  So	  if	  this	  switch	  didn't	  need	  any	  
maintenance	  or	  support	  that	  year,	  no	  log,	  ticket	  or	  any	  other	  kind	  of	  documentation	  would	  ever	  have	  
been	  generated.	  	  	  	  That	  is	  one	  reasonable	  reason	  why	  CBE	  would	  not	  be	  able	  to	  document	  maintenance	  or	  
support	  for	  this	  switch	  during	  that	  year.
Here	  is	  another.	  	  Even	  if	  some	  maintenance	  or	  support	  had	  been	  required,	  it	  is	  still	  possible	  that	  no	  
documentation	  would	  have	  been	  generated.	  	  That	  is	  because	  the	  switch	  was	  covered	  under	  a	  fixed	  price	  
contract	  for	  unlimited	  maintenance,	  along	  with	  all	  of	  the	  school	  district's	  other	  eligible	  equipment.	  	  This	  is	  
another	  reasonable	  reason	  why	  CBE	  would	  not	  be	  able	  to	  provide	  	  the	  documentation	  you	  are	  requesting.
When	  CBE	  changed	  owners,	  its	  systems	  changed	  too,	  making	  it	  difficult	  and,	  in	  some	  cases,	  impossible,	  to	  
access	  data	  now	  from	  so	  many	  years	  ago.	  Nevertheless,	  CBE	  staff	  has	  spent	  a	  great	  deal	  of	  time	  trying	  to	  
locate	  archived	  information	  in	  its	  systems	  that	  might	  be	  responsive	  to	  your	  request,	  but	  it	  came	  up	  
empty-‐handed.	  	  This	  means	  one	  of	  three	  things	  —	  (1)	  the	  information	  exists,	  but	  CBE	  cannot	  get	  at	  it;	  (2)	  
this	  switch	  required	  maintenance	  that	  year,	  but	  the	  event	  or	  events	  were	  never	  recorded	  electronically;	  or	  
(3)	  this	  switch	  never	  required	  any	  maintenance.	  	  	  	  
For	  E-‐rate	  purposes	  and	  thus	  for	  purposes	  of	  this	  appeal,	  it	  makes	  no	  difference	  which	  of	  the	  three	  
reasons	  above	  is	  correct.	  	  That	  is	  because	  the	  parties	  had	  an	  E-‐rate	  eligible,	  fixed-‐price	  agreement	  for	  
unlimited	  maintenance.	  	  That	  agreement	  guaranteed	  a	  fixed	  payment	  to	  the	  vendor	  in	  advance,	  in	  return	  
for	  the	  vendor's	  promise	  to	  provide	  whatever	  maintenance	  and	  support	  this	  switch	  (and	  the	  school	  
district's	  other	  covered	  equipment)	  might	  need	  during	  the	  year,	  no	  matter	  how	  much	  or	  how	  little.	  	  It	  was	  



an	  agreement	  that	  was	  designed	  to	  be	  fair	  to	  both	  sides—	  under	  the	  contract,	  the	  vendor	  would	  benefit	  
economically	  from	  equipment	  that	  required	  little	  or	  no	  support,	  and	  the	  school	  district	  would	  benefit	  
economically	  from	  equipment	  that	  needed	  a	  great	  deal	  of	  support.
In	  FY2005,	  this	  kind	  of	  fixed-‐price	  contract	  for	  unlimited	  support	  was	  unquestionably	  E-‐rate	  eligible.	  	  It	  
became	  ineligible	  for	  the	  first	  time	  in	  FY2011.	  	  
Since	  payment	  under	  this	  kind	  of	  contract	  is	  NOT	  tied	  to	  specific	  incidents	  of	  maintenance,	  and	  since	  
payment	  is	  due	  whether	  or	  not	  any	  given	  piece	  of	  covered	  equipment	  ever	  requires	  repair	  during	  the	  
contract	  period,	  	  maintenance	  logs	  or	  tickets	  are	  entirely	  unnecessary	  to	  support	  the	  vendor's	  entitlement	  
to	  payment.	  	  Perhaps	  that	  seems	  odd	  or	  "not	  quite	  right"	  to	  you,	  but	  that	  was	  the	  rule	  –	  until	  the	  FCC	  
decided	  to	  change	  it.	  	  
Accordingly,	  CBE	  was	  entitled	  to	  the	  payment	  it	  received	  under	  FRN	  1323754.	  	  

Should	  we	  set	  up	  a	  time	  to	  discuss	  this?

-‐-‐Orin	  

Submitted	  on	  behalf	  of	  CBE	  Technologies,	  Inc.
=================================
Orin	  Heend
Funds	  For	  Learning,	  LLC
oheend@fundsforlearning.com
703-‐434-‐0220

From:	  "Sitapara,	  Ashish"	  <asitapara@sl.universalservice.org>
Date:	  Tue,	  24	  May	  2011	  15:25:33	  -‐0400
To:	  <oheend@fundsforlearning.com>
Cc:	  Cathy	  Cruzan	  <ccruzan@fundsforlearning.com>
Subject:	  RE:	  ERate	  App#	  456578

Hi	  ,
For	  application	  	  456578,	  FRN	  1323754,	  	  the	  appellant	  claim	  is	  that	  Cisco	  Catalyst	  Switch	  2950	  was	  in	  fact	  
installed	  and	  used	  in	  FY	  2005,	  we	  requested	  maintenance	  records/logs	  and	  trouble	  tickets	  documenting	  
that	  the	  maintenance	  services	  were	  	  provided	  on	  the	  Cisco	  Catalyst	  Switch	  2950	  in	  the	  period	  7/1/2005-‐
6/30/2006,	  therefore	  please	  provide	  any	  type	  of	  documentation	  showing	  that	  the	  specific	  piece	  of	  
equipment	  was	  operational	  and	  as	  such	  needed	  and	  received	  maintenance	  services	  requested	  in	  FRN	  
1323754.	  	  Hope	  this	  clarifies	  the	  request.	  Please	  respond	  to	  the	  request	  by	  May	  26,2011.
Thank	  you.
	  
	  
Ashish	  Sitapara
Associate	  Manager
Program	  Compliance
Phone:	  973-‐581-‐5310
Fax:	  973-‐599-‐6525
Email:asitapara@sl.universalservice.org
	  
From: Orin Heend [mailto:oheend@fundsforlearning.com] 
Sent: Friday, May 20, 2011 6:16 PM
To: Sitapara, Ashish
Cc: Brickhill, Jennifer; Cathy Cruzan
Subject: FW: ERate App# 456578

mailto:asitapara@sl.universalservice.org
mailto:oheend@fundsforlearning.com
mailto:ccruzan@fundsforlearning.com
mailto:asitapara@sl.universalservice.org
mailto:oheend@fundsforlearning.com


 
Mr. Sitapara - 
	  
Thank you for the notice.  CBE will respond to your information request before the May 26th deadline.
In the meantime, there are two things I wanted to bring to your attention.
	  
First, everything that we have explained and discussed before about the CBE— Lynn Public Schools 
maintenance contract applies  to the maintenance of the switch maintenance that you're asking about now.  
The parties do not have a break-fix maintenance agreement.  They have a fixed-price agreement that covers 
unlimited maintenance or no maintenance.  So how much maintenance a switch receives in any given year 
will depend on how well it operates during that year.  If it doesn't break, it doesn't get fixed.  If it breaks a 
lot, it gets fixed a lot.  This insurance type of maintenance contract was eligible from FY1998 through 
FY2010.  
	  
Therefore, I honestly don't understand your request for maintenance tickets, logs or other evidence of 
specific incidents of repair. They are irrelevant - aren't they?  If the switch didn't need repair that year, 
there would have been no need to repair it. Thus, no matter what the repair record might have been for 
that switch, the school district still owed CBE for maintenance…because the switch was covered under an 
eligible, maintenance (insurance–type) contract. That seems pretty clear and straightforward — well, it does 
to me anyway.  Does it not to you?
	  
Because CBE was entitled to receive payment, in advance, from USAC and the school district for this type of 
maintenance contract, CBE does not need to produce logs or any other records to show whether or not 
there was any specific incidents of maintenance.  Therefore, wouldn't it be appropriate to withdraw your 
documentation request?  If not, would you please explain to me how this documentation is relevant to any 
issue in this appeal?  Indeed,at worst, all one can imply from the absence of documentation is that no 
maintenance was necessary on that switch, which wouldn't make any difference so far as payment is 
concerned.
	  
Second, CBE has already explained in its Letter of Appeal why it has been so difficult for CBE to produce 
documentation in connection with maintenance services performed so many years ago.  That said and 
despite CBE's position that this documentation is irrelevant, CBE is still doing its best to mine every old 
database it can to see if it can locate something that would satisfy your documentation request.  We will let 
you know early next week whether or not it's search was successful.  In the meantime, I would very much 
appreciate your responding to my question above as to how the documentation you requested is relevant to 
the outcome of this appeal?
	  
--Orin Heend
	  
oheend@fundsforlearning.com
703-434-0220
	  
	  
From: Sitapara, Ashish [mailto:asitapara@sl.universalservice.org] 
Sent: Thursday, May 19, 2011 8:57 AM
To: Cathy Cruzan
Cc: bozols@doe.mass.edu
Subject: ERate App# 456578
 

Please	  see	  the	  attached.

 

Ashish	  Sitapara

Associate	  Manager

mailto:oheend@fundsforlearning.com
mailto:asitapara@sl.universalservice.org
mailto:bozols@doe.mass.edu


Program	  Compliance

Phone:	  973-‐581-‐5310

Fax:	  973-‐599-‐6525

Email:asitapara@sl.universalservice.org

 

	  

	  

-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐-‐

Confidentiality Notice: The information in this e-mail and any attachments thereto is intended for the named 
recipient(s) only. This e-mail, including any attachments, may contain information that is privileged and 
confidential and subject to legal restrictions and penalties regarding its unauthorized disclosure or other use. If 
you are not the intended recipient, you are hereby notified that any disclosure, copying, distribution, or the 
taking of any action or inaction in reliance on the contents of this e-mail and any of its attachments is 
STRICTLY PROHIBITED. If you have received this e-mail in error, please immediately notify the sender via 
return e-mail; delete this e-mail and all attachments from your e-mail system and your computer system and 
network; and destroy any paper copies you may have in your possession. Thank you for your cooperation.
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